Sixth  Circuit   said   that   industry   standards   and   customs   should   not   be
determinative   of  reasonableness   because   there  may   be   instances   where   a
whole   industry  has  been   negligent   in  providing   safety  equipment   for   its
employees"  Ray Evera Welding,   supra  at   732.

Under  either   line  of  cases  Massey   cannot   complain   that   the   regulation
is vague.     The   photographs   show  that  Massey maintains   an  extensive   conveyor
system (Exhibit   R-6,   photographs  2  and   3).     All   of  Massey's   conveyors,   with
the  single   exception  of where Thompson  was   injured,   have  work platforms   at
the head  pulleys.     The  platforms   are  reached  by  ladder  or   stairways.     From
these   facts  I  conclude   that  Massey,   as   its   own  conscientious  safety expert
recognized   the  hazard  by  providing work  platforms   for  all  but  one  head
pulley.

Massey's   post   trial  brief  argues   that   MSHA. regulations  do  not   prohibit
its  employee   from walking  on   the  conveyor  belt,     Massey's   argument
overlooks   the   thrust  of   the   regulation.     The   regulation   requires   safe
access  to  all  working  place.     One  method  of  safe  access   could be   the
installation of   a  ladder,   and   a work platform with  handrails.     Another
method  of  safe   access   could  have  been  the   use  of  the   crane   and man   cage.
In  this  case Massey   abated with   the   former   and   failed   in  the proof  of  the
latter.

The   cases   cited by Massey  are  not   inoppoaite   this  view.     In   Cape  and
Vineyard  Division of New Bedford  Gas  v.   OSHRC  512  F.   2d   1148  (1st   Cir.
1975)   the Court   stated:   "an   appropriate   test   is  whether   a reasonable
prudent man   familiar with   the   circumstances of   the   industry would  have
protected  against   the  hazard."    As   previously   stated here Massey   recognized
the hazard,

In Diebold,   Incorporated v.  Marshall,   585   F.   2d  1327   (6th  Cir.   1977),
the  Court  held   that   a  point   of operation guarding  of power   presses  was
properly  applied   to  press  brakes,     However,   the  Court would  only   apply   the
standard   in  the   future.     This  was   based  on   the  view  that   a  portion  of  the
standard  was  unartfully  drafted,   that   there  was   a common  industry  under-
standing  regarding   the  guarding  of  press  brakes,   and   that   there  was
administrative   enforcement   indicating  that   the   safety regulation  was
inapplicable  to  press  brakes.     None  of   the   above  situations  obtain here,
The  standard   is   clear   and  concise.     There   is   no  common   industry
understanding   that  work platforms   should  not   be  provided,     Further,   there
is  no  showing   that  MSHA ever considered   the  regulation   inapplicable.

In Kent  Nowlin  Construction v.   QSHRC  593   F,   2d   368   (10th  Cir.   1979)
the Court   reversed   the   finding of   a violation  of 29  C.F.R.   1926,   652(h)
The Court   ruled   that Kent  Nowlin "should  not   be   penalized   for  deviating
from a standard   the   interpretation  of which,   in  relation  to  kindred
standards  cannot  be   agreed  upon  by   those  responsible   for  compelling
compliance  with   it   and  with  oversight  of  the   procedures   for  its   enforce-
ment."

191 at 464,   accord Voegele Co.,   supra at  1078.    The
